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“Here’s to the crazy ones, the misfits, the rebels,
the troublemakers, the round pegs in the square
holes... the ones who see things differently --
they're not fond of rules... You can quote them,
disagree with them, glorify or vilify them, but the
only thing you can't do is ignore them because
they change things... they push the human race
forward, and while some may see them as the
crazy ones, We see genius, because the ones who
are crazy enough to think that they can change
the world, are the ones who do. ”

Steve Jobs

US computer engineer & industrialist

(1955 -2011)
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Innovative Law Need Not Be Technology

Focussed: Important Developments in Evidence Law
Define the Boundaries Against Using an Insured's
Discovery Evidence at a Criminal Trial

I recently defended a tricky motor
vehicle accident file. Drunk driver.
Rear-ender. Ice cream (don't ask!). An
aloof insured along with a salivating
plaintiff’s counsel. The conundrum?
The insured’s criminal woes had yet to
be finally disposed of when | could no
longer avoid an examination for
discovery in the civil action where the
insured would surely be asked
questions that would incriminate her
in an upcoming criminal trial.

These background facts, meagre as
they may be, raise important ethical
dilemmas for both adjuster and
defence counsel alike. The tripartite
relationship that exists between
defence counsel, insurer, and
insured demands that the first two
parties must guard the insured’s
interests in the separate criminal
trial. It is certainly unacceptable to
“sell out” an insured merely to fulfil
one’s retainer of moving the civil
action forward.

I suspect that many in the insurance
industry confronted with these facts
would, instinctively, seek an
adjournment of the discovery
process in the civil action pending
resolution of the criminal matter.
That may be acceptable in most
cases, but what if the lawsuit is
getting on with age and the cadence
in the plaintiff’s drums are getting
louder? A motion to stay the civil
proceeding, even if meritorious, is
not a desirable endeavour.

Thankfully, the Court of Appeal
has recently reined in with some
favourable and long overdue
authority that provides clear
guidance to the above. In R. v.
Nedelcu (2011), ONCA 143, the
Court considered whether an
insured who was “compelled” to
provide self-incriminating evidence
at his examination for discovery

could have that evidence put to him
at the subsequent criminal trial to
contest his credibility. At trial, that
evidence was permitted despite
what seems to be glaring breaches of
the deemed undertaking rule and
constitutional ~ rights  against
self-incrimination.

The Court of Appeal correctly
stepped in and reversed the convic-
tion, ordering a new trial. The
Court started its analysis at Section
13 of the Charter: “A witness who
testifies in any proceedings has the
right not to have any incriminating
evidence so given used to incrimi-
nate that witness in any other
proceedings, except in a prosecu-
tion for perjury or for the giving of
contradictory evidence.”

Armstrong J.A., for the Court, aptly
shot down the argument that the
insured had control over the
evidence provided at his examina-
tion for discovery, which, it had
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