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Insurance Act would be completely
undermined. Such an allowance
would open a Pandoras box in
terms of insurers adjudicating
competing claims and disputes
between insureds and third party
service providers. It would also be
in contrast to the explicit statutory
provisions that keep the claims
dispute process between insurers
and insured persons, which are
intended to benefit insurers and
insureds and not the interests of
third party service providers.

Roberts J. ultimately determined
that although MedCentra may have
a right to bring an action against
any of the persons to whom MRI
examinations  were  provided,
MedCentra did not have a right to
bring an action directly against
Economical Mutual for payment
because there was no contractual
relationship between MedCentra
and Economical Mutual, and no
basis for relaxing the doctrine of
privity of contract. MedCentra’s
action was dismissed.

Andrea R. Lim is an Associate
at Dutton Brock LLP Her
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New Rules of Civil
Procedure

The decision in Onex Corporation v.
American Home Assurance [2009],
CarswellOnt 2864, decided
December 24, 2009 by Justice
Belobaba, is the first decision
addressing the scope of the new
Rules of Civil Procedure, which are
effective as of January 1, 2010.

In this action, the Plaintiffs, which
included Onex, sued their insurer,
American Home, and their excess
insurers, to recover more than $30
million in legal costs incurred
defending an action in the U.S.
after the insurers denied coverage.
The Plaintiffs filed a motion for
summary judgment in February
2009. No hearing date was sched-
uled for the motion, but it is clear
that it will be heard sometime in

2010, after the new Rules regime
came into effect. The Defendants
brought a motion to clarify which
version of Rule 20, the rule govern-
ing  motions for summary
judgment, would apply: the “old”
rule in effect at the time the motion
was filed or the “new” rule in effect
when the motion would be heard.

The Judge held that the new Rules
applied. In reaching this conclu-
sion, the Judge stated the general
rule that procedural enactments
apply retrospectively in the sense
that they take immediate effect and
apply even to matters commenced
before new procedures came into
force. The Judge also noted that
litigants do not have a vested right
in any particular form of procedure.
Rather, litigants only have the right
to have matters disposed of accord-
ing to the procedure in force at the
time.

As the Judge explained, the new
Rules do contain some specific
transition  provisions respecting
mediation, discovery plans and old
case management rules, but there is
no overall transition provision. On
the basis that the 2010 regime did
not contain such a provision, as did
the last major overhaul of the Rules
in 1984, the Judge concluded that
the legislature did not intend for the
courts to apply the old rules after
2010, except in those specific
circumstances stated, which did not
include Rule 20 motions. The
Judge also rejected the argument of
the Defendants that Rules 1.04 and
2.03 served to operate as transi-
tional provisions, finding that noth-
ing in either of those rules granted
authority to a judge to dispense
with a newly-enacted rule and
restore a repealed provision.

Although the Motion Judge
acknowledged that the Rules
changed “in the middle of the
game” for litigants, the Judge found
no resulting unfairness. In particu-
lar, the Judge noted that the new
powers of a judge on a motion for
summary judgment to weigh
evidence and assess credibility
would permit issues to be deter-

mined without a lengthy and
expensive trial, which would benefit
all parties rather than prejudice
them.

Significantly, in a footnote to the
judgment, Justice Belobaba
commented on suggestions that the
new test applicable on Rule 20
motions is different, and more
rigorous, than the old test. The
Motion Judge did not find the
changed wording to indicate a
different test, and stated that
“whether a trial is required” remains
the proper test. According to this
Judge, the major change brought on
by the new version of the rule is the
increased array of powers granted to
judges to shape trials that follow
unsuccessful motions.
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In our last E-Counsel, the Winter
Games edition, we ran a contest
where the brand of a "stolen" motor
vehicle referenced in an article had
to be identified. The winner of the
contest was Joanne Mackenzie of
Gore Mutual who knew the car was
an Audi. Congratulations  to
Joanne who won a Dutton Brock
fleece pullover. Look for our next
contest in the end of summer issue.

Editors’ note

E-Counsel reports on legal issues and litigation
related to our institutional, insured and self-insured
retail clients.  Dutton Brock LLP practices
exclusively in the field of civil litigation. Any

comments or suggestions on articles or E-Counsel
generally can be directed to David Lauder,
Roseanna Ansell-Vaughan or Paul Martin. You can

find all our contact information and more at
www.duttonbrock.com.
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